Advance Directives

Regulatory Requirements for Health Care Providers
Colorado Law

“Advance Directive” means a written instruction concerning medical treatment decisions to be made on behalf of the adult who provided the instruction in the event that they become incapacitated.

A health care provider or health care facility shall provide for the prompt transfer of an adult who has executed a medical orders for scope of treatment form to another health care provider or health care facility if the transferring health care provider or health care facility chooses not to comply with the provisions of the form on the basis of policies based on moral convictions or religious beliefs.

A completed health information record shall be maintained on every resident from the time of admission through the time of discharge.
§ 489.102 Federal Requirements for providers
· Must maintain written policies and procedures concerning advance directives with respect to all adult individuals receiving medical care, or patient care in the case of a patient in a religious non-medical health care institution, 
· Provide written information to such individuals concerning –
· An individual's rights under State law to make decisions concerning such medical care, including the right to accept or refuse medical or surgical treatment and the right to formulate, at the individual's option, advance directives.
· The written policies of the provider or organization respecting the implementation of such rights, including a clear and precise statement of limitation if the provider cannot implement an advance directive on the basis of conscience. At a minimum, a provider's statement of limitation should:

(A) Clarify any differences between institution-wide conscience objections and those that may be raised by individual physicians;

(B) Identify the state legal authority permitting such objection (CO Rev Stat § 15-18.7-105 Moral convictions and religious beliefs); and

(C) Describe the range of medical conditions or procedures affected by the conscience objection.

TIME REQUIREMENTS:  The information specified in this section is furnished 

· In the case of a skilled nursing facility at the time of the individual's admission as a resident. 
· In the case of a home health agency, in advance of the individual coming under the care of the agency. The HHA may furnish advance directives information to a patient at the time of the first home visit, as long as the information is furnished before care is provided. 

· In the case of personal care services, in advance of the individual coming under the care of the personal care services provider. The personal care provider may furnish advance directives information to patient at the time of the first home visit, as long as the information is furnished before care is provided. 
· In the case of a hospice program, at the time of initial receipt of hospice care by the individual from the program.
· Document in a prominent part of the individual's current medical record, or patient care record in the case of an individual in a religious non-medical health care institution, whether or not the individual has executed an advance directive;
· Not condition the provision of care or otherwise discriminate against an individual based on whether or not the individual has executed an advance directive;
· Ensure compliance with requirements of State law (whether statutory or recognized by the courts of the State) regarding advance directives. They must inform individuals that complaints concerning the advance directive requirements may be filed with the State survey and certification agency;
· Provide for education of staff concerning its policies and procedures on advance directives; and
· Provide for community education regarding issues concerning advance directives The same written materials do not have to be provided in all settings, but the material should define what constitutes an advance directive, emphasizing that an advance directive is designed to enhance an incapacitated individual's control over medical treatment, and describe applicable State law concerning advance directives. A provider must be able to document its community education efforts.
Providers are not required to:
(1) provide care that conflicts with an advance directive.

(2) implement an advance directive if, as a matter of conscience, the provider cannot implement an advance directive and State law allows any health care provider or any agent of such provider to conscientiously object.
If an adult individual is incapacitated at the time of admission or at the start of care and is unable to receive information (due to the incapacitating conditions or a mental disorder) or articulate whether or not he or she has executed an advance directive, then the provider may give advance directive information to the individual's family or surrogate in the same manner that it issues other materials about policies and procedures to the family of the incapacitated individual or to a surrogate or other concerned persons in accordance with State law. The provider is not relieved of its obligation to provide this information to the individual once he or she is no longer incapacitated or unable to receive such information. Follow-up procedures must be in place to provide the information to the individual directly at the appropriate time.
Criteria for Compliance with F155 [CMS - Federal Nursing Home Enforcement]
The facility is in compliance if the facility has: 

· Established and implemented policies and procedures regarding the right to formulate advance directives, to decline treatment and other related interventions, and to decline to participate in experimental research; 

· Additionally, facilities should have procedures in place to document a resident’s choices regarding issues like CPR. Physician orders to support these choices should be obtained as soon as possible after admission, or a change in resident preference or condition, to facilitate staff in honoring resident choices. Facility policy should also address how resident preferences and physician orders related to CPR and other advance directive issues are communicated throughout the facility so that staff know immediately what action to take or not take when an emergency arises. Resident wishes expressed through a resident representative, as defined at §483.5, must also be honored, although, again physician orders should be obtained as soon as possible.

· Informed and educated the resident about these rights, including the facility’s policies regarding exercising these rights; Determined whether the resident has an advance directive in place or has offered the resident the opportunity to develop an advance directive; 

· Helped the resident exercise these rights based on determining the capacity of the resident to understand information and make treatment decisions, or through the input of the identified legal representative of the resident when the resident lacks sufficient decision-making capacity; Incorporated the resident’s choices into the medical record and orders related to treatment, care and services; and 

· Monitored the care and services given the resident to ensure that they were consistent with the resident’s documented choices and goals. 
https://www.cms.gov/medicare/provider-enrollment-and-certification/surveycertificationgeninfo/downloads/survey-and-cert-letter-12-47.pdf
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